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FRANCHISING BILL 2010 

Precedence of Business — Standing Orders Suspension — Motion 

MR P. ABETZ (Southern River) [4.01 pm]: I move — 

That so much of standing orders be suspended as is necessary to require by this motion that — 

(a) the order of the day for the Franchising Bill 2010 take precedence over all other items 
of government business and private members’ business until it has been finally dealt 
with in the Legislative Assembly; and 

(b) the Franchising Bill 2010 proceed without delay between the stages. 

Before I begin to address the motion, I want to acknowledge the franchisees and employees of franchisees who 
are in the gallery. I thank them for taking the time to be here and show their interest in this subject. 

Franchisees ask me: why the delay in getting the Franchising Bill 2010 through this Parliament? We have 
question time on every sitting day. Questions are worth asking because they often clarify things for us. In 
considering this motion, here are a few questions that we should ask ourselves. Given that this Parliament has the 
sovereign power to make laws, should we not use that power to require franchisors and franchisees to deal with 
each other in good faith, or should we sit on our hands? Should we use the power of this Parliament to prevent 
exploitation? Should we use our power to prevent predatory and unscrupulous business practices? Should we in 
this place provide an effective framework in which businesses can operate ethically and profitably? When honest 
and hardworking small business men and women are being deliberately driven out of their businesses and, sadly, 
often into bankruptcy, should we in this place not do something about it if it is within our power? Do we in this 
place genuinely want small business, which is the engine room of the economy, to flourish? Do we in this place 
support and value hard work, enterprise, initiative and determination to succeed? Do we in this place support 
business owners who want a system that is just and that will encourage hardworking Australians to prosper? If 
the answer to all these questions is a resounding “yes”, a vote in support of this motion will help to achieve these 
goals sooner rather than later.  

Franchising is a model that has much to commend it. The marketing and technical expertise of the franchisor and 
the hard work, capital and enthusiasm of the franchisee can be an excellent combination. However, unethical 
franchisors and unethical franchisees can poison that relationship. Franchising should be a very positive 
symbiotic cooperative arrangement, but for too many it is the worst decision that they will make in their lives, 
because all is not well in the franchising sector. When Mr Rod Sims, the new chair of the Australian Competition 
and Consumer Commission, recently addressed the Franchise Council of Australia national convention, he said 
that the franchising sector has an image problem. He said that the ACCC complaint data supports the proposition 
that there are problems in the sector and that the ACCC receives more than 600 formal complaints a year. The 
franchising sector is obviously an important sector of the economy. We are told that in 2009 there was 
some $128 billion turnover, some 1 000 franchisors and some 70 000 outlets.  

As many of us would know, references to unfair practices in franchising systems were subject to review as far 
back as 1976 with the Swanson committee. The sector was again reviewed three years later, then again in 1990. 
That led to the voluntary Franchising Code of Conduct. Then there was yet another review in 1997. The 
problems in franchising just do not seem to go away. Then there was the Bothams inquiry in Western Australia, 
the South Australian inquiry and then the Ripoll inquiry, which is perhaps regarded as the most comprehensive 
of all.  

The problems in franchising affect more than just the franchisees. Some months ago I was in the City of 
Gosnells because I had organised a family day in a park in my area. I put on my T-shirt and took some of my 
notepads and thought that I would do a meet-and-greet kind of thing. I had significant conversations with 
32 people. When I walked up to those people, I did not know who they were. I said, “Hi, I’m Peter.” The first 
thing that seven of those people said to me was, “Peter, how is your Franchising Bill going?” I sort of blinked at 
the first one who asked that because it was a beautiful Sunday afternoon and I thought the things they would be 
worried about would be streetlights or hoons or whatever, but seven out of 32 asked me, “How is your 
Franchising Bill going?” I asked each one of them, “What is your interest in franchising?” The interesting thing 
was that each and every one of them had either personally been ripped off or had a brother, a sister, a parent or a 
close friend who had been ripped off in a franchising agreement. Some had lost everything —  

The ACTING SPEAKER (Ms A.R. Mitchell): Member for Southern River, you are supposed to be speaking to 
the suspension of standing orders, not presenting information on the Franchising Bill.  
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Mr P. ABETZ: That is correct. The focus is the urgency of the matter. If there were no urgency about this bill, I 
would think that — 

The ACTING SPEAKER: Could I ask then the urgency of the matter of the suspension of standing orders 
become the focus of your debate, please? 

Mr P. ABETZ: Yes. I want standing orders to be suspended so that our people in our state have increased 
protection. If we do not continue down the path of moving this forward, that exploitation will continue. There 
has certainly been some changes made in franchising; there is no question about that at all. The federal 
government has made some very positive changes, but it has failed to implement recommendations 8 and 9 of 
the Ripoll inquiry, which are to act in good faith and to provide penalties for breaches of the Franchising Code of 
Conduct. Of course good faith is about behaviour.  

My motivation for moving this motion is that in our suburbs and country towns, rogues are destroying people’s 
lives. Under the current regulatory regime there is no statutory obligation for franchisors and franchisees to deal 
with each other in good faith in all aspects of the franchising agreement, nor are there penalties for breaches of 
the Franchising Code of Conduct, which this bill would introduce. The argument can be said that we do not need 
to hurry this along because the ACCC is there to protect franchisees, but the ACCC does not take on individual 
cases; it deals only with systematic breaches of the Franchising Code of Conduct. Before this Parliament lies a 
bill that picks up recommendations 8 and 9 of the Ripoll inquiry. If we give this bill precedence, it will help to 
reduce rogue behaviour in the franchising sector at least in Western Australia. The question could be asked: 
would it not be better if the federal government did it? I absolutely agree. There is no question about it at all. 
However, the reality is that the federal government said that it would not look at it before 2013, so before 
anything changes on the ground, it would be 2015.  

Let me briefly remind the house that this motion seeks to expedite the Franchising Bill, which is a fairly simple 
piece of legislation. The bill does three things. To remind members, the bill provides provisions for good faith so 
that people have to deal with each other in good faith in all aspects of a franchising agreement; provides 
penalties for breaches of the Franchising Code of Conduct; and gives the Commissioner for Consumer Protection 
the power to launch prosecutions for breaches of good faith and breaches of the Franchising Code of Conduct. 
My motivation for introducing the bill and now moving this motion to expedite this bill flows from many hours 
of talking to people whose lives have been shattered by unscrupulous operators. I have spent many hours talking 
to franchisors who are disgusted at the unsavoury practices that are giving the franchising sector a bad name. I 
have spent many hours talking to franchising experts, academics and lawyers and to members of Parliament in 
other states who agree that these two recommendations need to be implemented as a matter of urgency to protect 
franchisees and, for that matter, franchisors.  

After the second reading of this bill was passed in this house I was asked by the Nationals, who have repeatedly 
said that they support the intent of this bill, whether I would consider laying my bill aside and working with them 
to see whether its provisions could be incorporated into the Small Business Commissioner legislation. Some 
members may have read that in The West Australian recently. I agreed that if it could be done and therefore 
could become a government bill, I would be delighted to let go of this and let it be. But after many hours of 
consultation with lawyers, academics and others, it became very clear that it would require a very different 
model of the Small Business Commissioner legislation. In fact, last Monday I met with two senior staff of the 
Small Business Development Corporation and an adviser from the minister’s office, and they arrived at very 
much the same conclusion. Our model for the Small Business Commissioner is purely a mediation model. For 
the Franchising Bill to be taken on board by the Small Business Commissioner, she would have to take on a 
prosecutorial model, which is radically different from what we have in Western Australia. If we were to bring 
the intent of the Franchising Bill under the Small Business Commissioner legislation, we would, in effect, need 
to totally remodel it to the South Australian model. As Professor Frank Zumbo advised me early this morning, it 
could be done, but it would be a radical shift in the philosophy of the Small Business Commissioner’s role. It 
would certainly take some time to negotiate that with the Minister for Commerce. The other alternative is, of 
course, for the Nationals to completely rewrite the Small Business Commissioner legislation and replace it with 
something similar to the South Australian legislation.  

The ACTING SPEAKER (Ms A.R. Mitchell): Member for Southern River, I know you said before that this 
motion was about the suspension of standing orders. But I believe you are wandering further than you need to. I 
ask you to come back to your motion.  

Mr P. ABETZ: I will seek to do that.  

As we await the process of negotiating to place the intent of the Franchising Bill under the Small Business 
Commissioner legislation, the fact is that franchisees and smaller franchisors are missing out on the protection 
that the Franchising Bill 2010 potentially affords them. While we look at the options for the different models by 
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which the bill would come under the Small Business Commissioner, I put it to this house that this bill has gone 
through a sufficient refining process, having been referred to a committee of inquiry and so on, that its passage 
should be expedited to provide that additional protection as an interim measure until the detail of the revised 
Small Business Commissioner legislation can be worked out. In moving this motion I am asking that this 
Parliament be given the opportunity to show its commitment to justice and fair play and to making sure that our 
small business sector is kept healthy and vibrant in this interim period until the Small Business Commissioner 
issue can be worked out. If this house supports this motion today or tomorrow, the Franchising Bill can be 
passed and sent to the upper house for its consideration, and thus provide additional protection for franchisors 
and franchisees in this state as a temporary measure until the Small Business Commissioner revision process, 
which the Nationals are keen to pursue, is completed. Indeed, there is some merit in that approach. As members 
may be aware, South Australia recently passed legislation to empower its Small Business Commissioner to 
enforce the Franchising Code of Conduct and to require franchisees and franchisors to act in good faith.  

This Franchising Bill has the support of both franchisors and franchisees. There is an eagerness in the 
franchising community to see this bill implemented. Jim Penman, the largest franchisor in the country, supports 
the intent of this bill because of the difference it would make to the sector. Various business associations such as 
the National Franchisee Coalition, the Retail Traders’ Association of WA and the Combined Small Business 
Alliance of WA have all written to me in the past few weeks urging me to move this forward so that franchisors 
and franchisees can have the protection this bill affords. I have received letters from people such as Robert 
Gardini, who conducted the review of the then voluntary Franchising Code of Practice in 1994 and who is a 
mediator and panel member of the Office of the Franchising Mediation Adviser, urging me to move it forward, 
and from Howard Bellin of IF International, adviser to the Australian Competition and Consumer Commission 
and a member of the ACCC Franchising Consultative Committee. The other day I bumped into Daryl Williams, 
a former federal Attorney-General, who said to me, “Peter, you’ve got a bill there that’s ready to go; it’s a good 
bill.” In a legal opinion given to the standing committee, Daryl Williams and Leo Tsaknis said, “In our opinion 
the bill fills a gap in the franchising code of conduct.” The question is: how long do we want to leave that gap 
there? Are we prepared to leave that gap for another six to 12 months while the Nationals and others who are 
interested rework the Small Business Commissioner model?  

As I said, the Franchising Bill affords not only mum and dad franchisees, but also larger franchisees an extra 
measure of protection from the predatory behaviour of multinational franchisors. To give an example of the 
kinds of things that go on—I beg your indulgence for a moment, Madam Speaker—I will relay a little story. In 
1969 a young man, Jack Cowin, borrowed some money and started a business in Melville, the very first 
Kentucky Fried Chicken store in Australia, and he built his empire from that. I will not go into all the detail but 
Yum! brands, which bought the KFC brand, wanted Jack Cowin out. The interesting thing is that, despite Jack 
Cowin’s repeated attempts to sell the KFC stores to exit the system, I understand Yum! repeatedly imposed 
impossible conditions on prospective purchasers, and as a result, there is no sale. Yum! will not renew the 
agreements and has granted only very short extensions. I am told that by 14 November, the 13 or so stores that 
have had these extensions will close, which will result in the loss of some 600 jobs, including 45 jobs from the 
Melville store, in the member for Alfred Cove’s electorate. The store in Kalgoorlie in the member for 
Kalgoorlie’s electorate will also close. If a multimillionaire such as Jack Cowin cannot defend himself against 
the rogue behaviour of Yum!, what hope do mum and dad franchisees have? These people usually mortgage 
their homes to buy a franchise. They do not have the capacity to buy legal services to defend themselves against 
rogue franchisors. Mum and dad franchisees continue to be taken down every week through no fault of their 
own. I believe that we owe it to the mum and dad franchisees to pass this bill in this house as quickly as possible 
as a temporary measure. As we await the federal government’s possible review and the National Party negotiates 
with the Liberal Party to come up with a different model for the Small Business Commissioner that is perhaps 
more akin to the South Australian model, this is an interim measure to at least allow this simple piece of 
legislation to go through and be passed and to provide that protection.  

I introduced the Franchising Bill into this house because two successive Ministers for Commerce were not 
willing to tackle the urgent problem in the franchising sector. That of course left me with two options. I could 
walk away from the franchisees who were pleading with me for good faith clauses and penalties for breaches of 
the franchising code, but in my election campaign I used a slogan that I still have on my letterhead: “Putting 
people first”. I made a vow that I would put people before loyalty to anything else. Therefore, I could not walk 
away; I needed to take action and so I had no other choice than to go down the tortuous path of proposing a 
private member’s bill. Let me assure people that a private member’s bill is not for the faint-hearted.  

Before I wrap up, I put on the public record my sincere appreciation that in our party room our Premier firmly 
supported my right to put a private member’s bill before this house. I also put on the public record that the 
Leader of the National Party and many of its members have told me time and again, as I have taken this long 
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path of a private member’s bill, that they support the intent and the focus of the Franchising Bill. The 
Franchising Bill 2010 was, as the date indicates, read into this house over a year ago. Since then it has undergone 
the scrutiny of the Economics and Industry Standing Committee inquiry that recommended a series of 
amendments, which I have put on the notice paper and am happy to take on board. The time has come for this 
Parliament to make a decision to provide temporary protection. Do we believe in this house that mum and dad 
franchisees deserve an extra level of protection as recommended by the various inquiries into the franchising 
sector? Today, this Parliament has the opportunity to provide that protection by supporting this motion to 
suspend standing orders to allow this bill to be completed as a matter of priority. That will ensure that this 
Parliament is given the opportunity to make a decision either today or tomorrow. I thank the members of the 
house for voting in favour of the second reading stage of the Franchising Bill several weeks ago and I, along 
with franchisees and some franchisors in Western Australia and their employees, look forward to members’ 
support in getting this bill dealt with expeditiously so we can provide some interim protection for franchisees 
until we have other systems in place. Thank you. 

[Interruption from the gallery.] 

The ACTING SPEAKER (Ms A.R. Mitchell): People in the public gallery, we ask you to keep quiet during 
debates, thank you. 

MR R.F. JOHNSON (Hillarys — Leader of the House) [4.23 pm]: I will not offer an opinion about the actual 
legislation that the member for Southern River has put forward. He has every right to bring a private member’s 
bill into this house like everyone else. I say today that, as Leader of the House and manager of government 
business, I cannot agree with the motion before the house, because if I did, it would simply give precedence to 
this particular bill, a private member’s bill, over any government business whatsoever and indeed private 
members’ business. If the opposition wants to give up its private members’ time, which it claims is 100 per cent 
its time, that is fine—I do not mind at all—but I cannot agree, as Leader of the House, to accept and vote for a 
motion that the order of the day for the Franchising Bill take precedence over all other items of government 
business and private members’ business until it is finally dealt with in the Legislative Assembly. That is not 
acceptable to the government quite frankly. It is not acceptable to me as Leader of the House because there has 
been no negotiation for that to happen and I am not prepared to vote for a motion that would allow a private 
member’s bill to take precedence over the business of government and the business of the house.  

Many members have different views on this particular bill, some agree with it, some do not, and we should not 
be discussing at this moment in time whether we support this bill. We are discussing whether we should agree to 
and vote for a motion to suspend the standing orders of this house and give precedence to this particular bill, a 
private member’s bill, over all other government business, which could be tomorrow. It certainly will not be for 
the rest of today, because it is private members’ time, but it certainly could be tomorrow and I cannot, on 
principle, agree to that happening. As I said, I will not venture an opinion on the bill. 

Several members interjected. 

Mr R.F. JOHNSON: I just say that it is very good of the opposition; we know where it is coming from. The 
opposition does not support small business people at the best of times. The opposition is simply trying to use a 
member on this side of the house as a pawn for its own purposes. We will not agree to that whatsoever.  

Mr P. Papalia: He is treating you with contempt, member for Southern River. 

Mr R.F. JOHNSON: I am not at all.  

Several members interjected. 

Mr R.F. JOHNSON: As I said, I will not debate the bill itself; that would be wrong and I try to adhere to 
standing orders. But I repeat I cannot allow government business to be dealt with as adjunct to any private 
member’s business. That is not appropriate to this house and that is the position of members on this side of 
the house. 

MR W.J. JOHNSTON (Cannington) [4.26 pm]: I rise to speak in favour of the motion moved by the member 
for Southern River. We know the government’s position on the Franchising Bill 2010. The government has 
already published its response to the Economics and Industry Standing Committee’s report on this bill, therefore 
we know what the government’s position is. The government opposes the bill. This motion will ensure that we 
get the opportunity to bring the vote to a conclusion. That is why I urge the chamber to support this motion. On 
10 August we debated this bill and when we moved into the consideration in detail stage, the government spent 
10 minutes, 15 minutes, 20 minutes of the chamber’s time debating whether the member for Southern River 
could have the executive director of the Retail Traders’ Association of WA in the chamber to advise him. That is 
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the approach that the government took on that day. The reason this motion is being moved is to ensure that if the 
government wants to use delaying tactics, those delaying tactics will take up the government’s time as well as 
the opposition’s time. That is the purpose of this motion. This motion does not demand that the government 
support the bill; this motion can be supported by members who intend to vote against the bill. We know the 
government will not support the bill; it has already told us that. I hold here its response rejecting the bill. We 
know what the government will do. All we ask is that we get that conclusion of the vote on the bill. Then, the 
government, if it has the numbers, will win and if it does not have the numbers, it will lose. This bill has 
important benefits for small business in this state. Rather than just rhetoric about small business we can have 
legislation that actually supports it. This legislation is very simple. If members are serious about wanting to have 
this debate concluded and a vote on the record for where they stand, they should vote in favour of the member 
for Southern River’s motion, because that will bring a conclusion to this debate. If instead members want to 
frustrate the will of the house and frustrate the procedures of the house, they will vote against the motion, 
because then, even though we know the government opposes the bill, the government can use procedural devices 
to prevent a vote being taken. That is what this debate is about.  

Mr C.J. Barnett: Can I interrupt? So you want the bill to come on now, do you? Is that your position? 

Mr W.J. JOHNSTON: Premier, what I said is very simple: I want the debate on this bill to conclude. In this 
chamber we debate many weighty issues, but the government has run out of weighty issues lately. The house 
adjourned at 9.30 last night—early — 

Mr P.B. Watson interjected. 

Mr W.J. JOHNSTON: The member of the Albany points out that the house adjourned at 9.20 last night. The 
other place has run out of legislation to deal with. The government does not have a logjam of bills to get through 
this chamber. We have an example of the Premier and the Minister for Transport spending half an hour in this 
chamber arguing about whether the executive director of the Retail Traders’ Association should come in to give 
advice.  

That is what happened the last time we got to the consideration in detail stage. For the benefit of people in the 
public gallery, the consideration in detail stage is where we examine the very words in the bill and see exactly 
how those words fit together. If members want to get through the consideration in detail stage, this motion will 
allow us to do that. The government can still waste time in the chamber and do all those things, but it will be 
using its own time to do that, rather than the time for the important business of the opposition. For example, the 
member for Kwinana wants to move a resolution regarding air quality for his constituents. The government is 
saying it is not interested in debating the issue of air quality for Kwinana residents; it wants to filibuster on this 
bill. The government is saying that it does not want to debate the question of school-based police officers from 
the member for Victoria Park; it wants to filibuster on this bill. We are saying that this procedure will ensure that 
the debate comes to a conclusion, in a proper process. The Leader of the House says he is not prepared to give up 
the government’s time to debate this matter. We know what the government’s position is. This is the 
government’s position—here in my hand. This is the government’s response to this bill. We know that the 
government opposes it. We know that it will vote against it. Let us not allow the procedures of the house to 
prevent a conclusion to this debate.  

DR G.G. JACOBS (Eyre) [4.31 pm]: The member for Hillarys is a great friend of mine, and as the Leader of 
the House, I noted his comments. However, I believe that this private member’s bill is in limbo. It is in the 
consideration in detail stage, and it is truly in limbo. I put it to the house that, one way or the other, we need to 
deal with this problem. The members on this side of the house would understand where the member for Southern 
River is coming from, and whether or not we agree with him, this process is in train. I suppose people on this 
side of the house would know that I have been working with this issue to just look at the issue—just look at the 
issue. The issue is about redressing the imbalance. The imbalance can go both ways—franchisee–franchisor, 
franchisor–franchisee. Yes, it is about the mums and dads, and, yes, it is about the bigger franchisees as well, 
because we cannot say that good faith is okay for the mums and dads, but good faith is not okay for the bigger 
franchisees. So, we talk about good faith, and we talk about the financial penalties and the powers of prosecution 
to redress that balance. My point is that, one way or the other, we have to deal with this problem. We have to 
deal with it. I think that as a Parliament we recognise that it is in limbo; it is in train. I believe that members of 
this Parliament need an opportunity to speak on this bill, one way or the other, and deal with this problem for the 
people of Western Australia. 

MR T.R. BUSWELL (Vasse — Minister for Transport) [4.33 pm]: I want to make a couple of comments and 
then move an amendment to the motion moved by the member for Southern River. Those comments are that, in 
the first instance, there are a lot of good public policy reasons why this bill is not urgent. Everybody 
acknowledges that from time to time there are issues confronted by people involved in franchise relationships, 
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but to introduce state-based legislation will simply not address those issues. That is a fact. It was a fact accepted 
by the Labor Party when it was in government. It is a policy decision supported by the Economics and Industry 
Standing Committee. It is a policy position supported by the commonwealth government. Indeed—I suppose this 
cuts to the essence of why this is not a critically important issue—this bill simply will not deliver the outcomes 
that are being sought by the member for Southern River, unfortunately. 

Mr P. Papalia interjected.  

Mr T.R. BUSWELL: No. I am just pointing out why it is not urgent. If this bill was going to have a positive 
outcome, of course one could deem that it was urgent. I want to quickly touch on a couple of points to highlight 
that. The member for Southern River highlighted some comments made recently by the new head of the 
Australian Competition and Consumer Commission, Mr Rod Sims, when he spoke at the Franchise Council of 
Australia national convention on 10 October. Mr Sims points out in his paper—which is a good read—that the 
ACCC received 600 franchise-related complaints last year. He also points out that there are close to 70 000 
franchise outlets across Australia. From my reading of that, around 0.85 per cent of all people involved in 
franchise relationships get to the point at which the ACCC becomes involved. When we read through Mr Sims’ 
document, not once does he suggest that we should have state-based legislation to cover franchising. I suspect he 
argues against it. He also talks about the need to engage early. He talks about the need for early mediation. He 
points out that the Western Australian Small Business Commissioner, along with the Victorian model, and 
potentially the one in New South Wales, will offer low-cost, informal and confidential mediation services. So his 
view is that state-based legislation is not urgent and is not required.  

The federal Minister for Small Business, Nick Sherry, also presented at that conference. Nick Sherry in his 
presentation, as I understand it, also cautioned against the introduction of state-based franchising laws. His 
comment effectively was that the commonwealth sat firmly behind a national approach. 

Mr E.S. Ripper: I hope you’re not arguing that we should toe the Canberra line, are you? 

Mr T.R. BUSWELL: The other point that he made was that the then commonwealth minister engaged 
Professors Horrigan and Lieberman, and a Mr Steinwell, to conduct a review of the outcomes from the Ripoll 
inquiry. Their recommendation was, as I recall quite clearly, that changes have been made, and we need to wait 
for some time to understand the empirical impact of those changes.  

Mr F.M. Logan: What about South Australia? 

Mr T.R. BUSWELL: I think the member will find, if he took the time to acquaint himself with the South 
Australian legislation, that some of the claims made by the member for Southern River as to the content of that 
legislation are not factually accurate. That is unfortunate. But the impacts of that legislation in this place have 
been misrepresented. So there is no urgency in relation to this argument. 

I want to quickly also highlight one point. The member for Southern River chose Mr Cowin as a case study. Mr 
Cowin has, I would imagine, spent several hundred thousand dollars supporting the member for Southern River’s 
legislation in terms of the employment of the paid political lobbyist Mr Plowman; and who knows what other 
moneys were paid. That is his choice. We live in a free society. People were paid to support this legislation, and 
they were paid by Mr Cowin. That is a statement of fact. It has never been disputed. 

Mr F.M. Logan: It is their employees who were going to suffer the worst. 

Mr T.R. BUSWELL: Let me finish with that. Indeed, I think Mr Cowin has publicly made the point there is 
some benefit to him from the introduction of this legislation. If members read the evidence given to the Ripoll 
inquiry, they will understand, as I am sure the member for Southern River has, that in these arguments there are 
often two sides. The member for Southern River may make Yum! foods out to be the big international ogre. 
Yum! foods contention quite clearly is that Mr Cowin lied. Mr Cowin made misrepresentations to Yum! in 
relation to his business dealings around I think Domino’s Pizza and his involvement in the Domino’s Pizza 
chain.  

Mr F.M. Logan: What does that have to do with the franchising legislation? 

Mr T.R. BUSWELL: I am just responding to the point that was made. 

Several members interjected.  

Mr T.R. BUSWELL: I will tell members what it has to do with KFC. The reason Yum! will not renew 
Competitive Foods’ contract—this is in evidence given to Ripoll—is that they refuse to do business with Mr 
Cowin. They have formed the view that he is not a person they want to do business with. That is a commercial 



Extract from Hansard 
[ASSEMBLY — Wednesday, 2 November 2011] 

 p8829c-8843a 
Mr Peter Abetz; Acting Speaker; Mr Rob Johnson; Mr Bill Johnston; Dr Graham Jacobs; Mr Troy Buswell; Mr 

Mark McGowan; Mr John Bowler 

 [7] 

relationship between a very successful Australian businessman and an international firm in a franchise 
arrangement. That does happen. 

Amendment to Motion 

Mr T.R. BUSWELL: I move — 

In paragraph (a) after “all other items of” — To delete “government business and”. 

In moving that amendment, I suspect, member for Rockingham, that this matter will move very quickly through 
the processes of Parliament. The member has a strong desire for this matter to be dealt with today, and it will be 
dealt with today. The government’s position is on the record; we wish to deal with the matter. I do not think that 
this debate will go for too long into private members’ business, but, taking up the point made by the Leader of 
the House, we are not going to have government business time taken up dealing with private members’ bills 
through this mechanism. I think the member for Rockingham will find, as the debate plays out over the next half 
an hour or so, that this will get on to a vote very, very quickly.  

MR M. McGOWAN (Rockingham) [4.40 pm]: I am just going to outline to the house and to the people in the 
gallery what all this turgid procedural debate means, so they understand exactly what is going on today.  

Ordinarily, three hours of debate a week are set aside for the opposition—the 26 members of Parliament on this 
side of the house. That takes place from four o’clock in the afternoon to seven o’clock in the evening on a 
Wednesday. The other parliamentary time during the three days of parliamentary sitting weeks is what is 
generally known as government time. The government generally has the vast bulk of that time for carrying out 
its business. What we moved—sorry, not “we”—what the member for Southern River moved in moving this 
motion — 

Several members interjected. 

Mr M. McGOWAN: It is not the worst of slips! 

Mr F.M. Logan: There have been worse! 

Mr M. McGOWAN: There have been worse slips than that one!  

What the member for Southern River moved, which we will vote for, was that the franchising legislation, which 
I think the people in the gallery are here today to support, will have priority and get to a vote. That is all we want 
to do. When people have been here a while, they understand that if one side of the house has the numbers and 
wants to delay something forever, it can. It can take forever to debate a matter and it means that it will not get to 
a vote. That is what could possibly happen. The last time this legislation came on in this place for a vote some 
weeks ago we did not get past the first clause, as I recall. The legislation has a number of clauses, but we did not 
get past the first clause. There was a long examination of the first clause, with the member for Southern River 
sitting here handling the legislation, and the Premier and the Minister for Commerce—the member for Vasse—
being quite difficult with the member for Southern River and quite aggressive with him about that clause. 
Basically, by their actions, the Premier and the Minister for Commerce told the house that this bill is not going 
anywhere, and that they are going to delay it if it is brought on for discussion in the house.  

What does that mean? That means that if the opposition is to provide its time for debate on a Wednesday for the 
member for Southern River’s Franchising Bill 2010, every week the opposition’s time will be chewed up on a 
bill that, essentially, is a Liberal Party member’s bill. As members of the opposition we have our own priorities 
that we want to get on with. All we are saying to the government is that we will not support its amendment. The 
wording of the original motion moved means that the Franchising Bill would have priority in this house for the 
rest of today’s sitting—for as long as the government wants to sit—and also tomorrow and the next day and the 
next day, until it is dealt with. The government has the numbers in the house; if the government wants this issue 
dealt with in five minutes, it can ensure that happens.  

All we are saying about government time tomorrow is that if the debate on the bill went for longer than it did 
today, the government could use its numbers to ensure that the bill was completed and concluded, so that all 
those people who have an interest in seeing this bill debated and concluded, and finding out exactly what the 
situation will be for franchisees and their employees, will at least get that closure. We will get to the point of 
having that vote, so that people out there will know whether what the member for Southern River said—that the 
Liberal Party and National Party members are going to vote for this legislation—is the case. They will know 
whether or not these protections will be put in place, at least by a vote of this house; it still has to get through the 
other house, of course. That is all that mechanism was about and that is all the member for Southern River was 
attempting to achieve—that is, a procedural motion to make sure that we get closure and a conclusion to this 
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matter. We can then move on to other things. That is all the member for Southern River was trying to achieve in 
moving this motion. He went into the details of the bill—I thought the house was quite lenient with him — 

Mr R.F. Johnson: Very lenient!  

Mr M. McGOWAN: Very lenient. The house is not so lenient with the opposition when it moves a suspension 
of standing orders! Obviously, the opposition is much kinder to members of the Liberal Party when they move a 
suspension of standing orders than the government is with members on this side of the house. As the Leader of 
the Opposition said, this is a motion to keep the government honest and to reach a conclusion on this matter.  

Before members suggest that this is an outrage and the opposition is wasting time again, and just so members 
understand, every week I get a list of the government legislation before the house. Already this week—perhaps 
halfway through the sitting week—we have dealt with four pieces of legislation. They are the Criminal 
Investigation (Covert Powers) Bill 2011, the Electoral and Constitution Amendment Bill 2011, the Industrial 
Legislation Amendment Bill 2011 and the Agricultural Practices (Disputes) Repeal Bill 2011. There was also the 
finalisation of the Cat Bill. Five pieces of government legislation have already been dealt with expeditiously and 
sensibly by the opposition. All through! All finished! All concluded! All done!  

Dr G.G. Jacobs: You sound like an auctioneer! 

Mr M. McGOWAN: I am not an auctioneer, but I look at the member for South Perth, and he sounds and looks 
more like an auctioneer to me. 

We have been very agreeable in getting government legislation through. All we want to do is get this legislation 
concluded as soon as possible, and that is what this device was for. If we agreed to the motion moved by the 
Leader of the House, which we will not, and the amendment moved by the member for Vasse, that would mean 
that every week, that small period of time made available to the opposition could be used, for the remainder of 
this year—until the Parliament is prorogued, in fact. 

Mr E.S. Ripper: We could be dealing with the suspension of standing orders every day. 

Mr M. McGOWAN: We could be dealing with this every Wednesday afternoon until the next election. That is 
what this means. If the motion moved by the member for Southern River is agreed to, of course the government 
has the numbers and can bring it to a vote very quickly, and it knows the devices it has to do that. Let it be said 
that it is not Labor members who have brought this matter to the house; it is Liberal Party members.  

Several members interjected. 

Mr M. McGOWAN: I have heard what the Leader of the House has had to say. If members look at the motion 
moved, they will see that it was moved by someone by the name of Mr P. Abetz, who is the member for 
Southern River. He has moved this motion. 

Several members interjected. 

Mr M. McGOWAN: Madam Acting Speaker (Ms A.R. Mitchell), the Premier is being very rude. 

If it is the case that Liberal Party, Independent and National Party members cannot get government time to 
debate this issue when the opposition, I think quite graciously, agreed to provide its time for government 
members to have that opportunity, it puts paid to the lie—that often repeated claim—that Liberal Party members 
can cross the floor whenever they want and do what they like. I have been in this place for a long time, and I do 
not think I have ever seen that happen. Today is the opportunity to see it, and we will see whether all those 
members of the Liberal Party and National Party — 

Mr J.J.M. Bowler: The member for Kalgoorlie crossed the floor! 

Mr M. McGOWAN: Actually both the former member and the current member for Kalgoorlie—to be honest. 
The former member for Kalgoorlie and the current member for Kalgoorlie in different ways—one much more 
hurtful than the other—crossed the floor, but the former member for Kalgoorlie is correct: he did cross the floor. 
Where is he now? Look what happened to him! In any event, there is now the opportunity for Liberal Party 
members — 

Mr T.R. Buswell interjected. 

Mr M. McGOWAN: The former member for Kalgoorlie is a good friend of the member for Vasse, as we all 
recall! 

Several members interjected. 

The ACTING SPEAKER: Thank you, members!  
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Mr M. McGOWAN: I have attempted to explain this matter to the best of my ability to members in the public 
gallery. 

Mr C.C. Porter: You failed miserably! 

Mr M. McGOWAN: As members in the gallery can see, there is not much grace in the place! 

All I would like to see is this matter brought to a conclusion as soon as possible because, quite frankly, I want 
this matter off our plate. I do not want to have to deal with this matter every week. I am, frankly, sick of dealing 
with this matter. I want it off our plate. I want to know whether or not the house will vote for it and it be gone so 
that people up there in the gallery can know whether or not they have these protections. I want the matter dealt 
with, so we will not support the Minister for Transport’s amendment, but, if his amendment does pass, I would 
urge members of the government to conclude this matter this evening and have it over and done with as soon as 
possible. 

MR J.J.M. BOWLER (Kalgoorlie) [4.51 pm]: I rise to support the amendment moved by the Minister for 
Transport. The way in which I will vote when the vote is taken on the bill is well known. As the member for 
Eyre said, the main thing is that today we want to vote, and I am sure the opposition wants to vote, on this bill. I 
know that no member will change their mind on whatever their decision is today no matter what people say and 
no matter how many days we debate this matter any further. We are all locked in. Let us get this vote on today 
and get it over with. 

Point of Order 

Mr P. ABETZ: I have a question procedurally. Can I withdraw my motion on the understanding that we deal 
with it? 

The ACTING SPEAKER: No. 

Mr P. ABETZ: Okay; fine. 

Amendment put and a division taken with the following result — 

Ayes (27) 

Mr P. Abetz Mr G.M. Castrilli Mr A.P. Jacob Ms A.R. Mitchell 
Mr F.A. Alban Mr V.A. Catania Dr G.G. Jacobs Dr M.D. Nahan 
Mr I.C. Blayney Dr E. Constable Mr R.F. Johnson Mr C.C. Porter 
Mr J.J.M. Bowler Mr J.M. Francis Mr A. Krsticevic Mr T.K. Waldron 
Mr I.M. Britza Mr B.J. Grylls Mr J.E. McGrath Dr J.M. Woollard 
Mr T.R. Buswell Dr K.D. Hames Mr W.R. Marmion Mr A.J. Simpson (Teller) 
Ms A.S. Carles Mrs L.M. Harvey Mr P.T. Miles  

Noes (20) 

Ms L.L. Baker Mr J.C. Kobelke Ms M.M. Quirk Mr P.C. Tinley 
Mr R.H. Cook Mr F.M. Logan Mr E.S. Ripper Mr A.J. Waddell 
Ms J.M. Freeman Mr M. McGowan Mrs M.H. Roberts Mr P.B. Watson 
Mr J.N. Hyde Mr A.P. O’Gorman Mr T.G. Stephens Mr B.S. Wyatt 
Mr W.J. Johnston Mr P. Papalia Mr C.J. Tallentire Mr D.A. Templeman (Teller) 

            

Pairs 

 Mr D.T. Redman Mr J.R. Quigley 
 Mr J.H.D. Day Dr A.D. Buti 
 Mr M.J. Cowper Ms R. Saffioti 
 Mr M.W. Sutherland Mrs C.A. Martin 

Amendment thus passed. 

Motion, as Amended 

Question put and passed. 

Consideration in Detail 

Resumed from 10 August. 

Clause 1: Short title — 

Debate was adjourned after the clause had been partly considered. 

Clause put and passed. 

Clause 2 put and passed. 
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Clause 3: Terms used — 

Mr P. ABETZ: I move — 

Page 2, lines 14 and 15 — To delete the lines and substitute — 

Commissioner has the meaning given to that term by the Fair Trading Act 2010 section 6. 

The amendment is simple. The reason for this amendment is that since the bill was introduced, section 4(1) of 
the Consumer Affairs Act 1971 has been changed to reflect the Fair Trading Act 2010. The amendment is 
therefore purely administrative detail. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 4: Term used: WA franchise agreement — 

Mr P. ABETZ: I move — 

Page 3, lines 17 and 18 — To delete all words after “a” and substitute — 

franchise business in, or substantially in, Western Australia. 

Substituting “substantially” for “partly” was recommended by Daryl Williams, QC, and Leo Tsaknis in their 
written legal opinion, and was suggested by other witnesses during the committee inquiry. It means that the bill 
applies to franchise businesses that are substantially rather than just partly in WA. 

This amendment includes “franchise” before “business” and so clarifies that a business refers to a franchise 
business and not a franchisor business based in WA, as per recommendation 2 of the committee report. 

Amendment put and passed. 

Mr P. ABETZ: I move — 

Page 3, after line 26 — To insert — 

(3) This Bill does not apply to agreements which are excluded under sections 5(3)(a) and 
(b) of the Franchising Code of Conduct. 

The committee made this recommendation. According to the legal advice that I have received, it does not make a 
lot of difference because the Franchising Code of Conduct already has this clause and the Franchising Code of 
Conduct becomes part of the bill. However, including it will not in any way cause a problem, so I am happy to 
accept that and so moved the amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 5 to 10 put and passed. 

Clause 11: Duty to act in good faith etc. — 

Mr P. ABETZ: As per the words on the notice paper, I move — 

Page 6, line 9 — To delete “means” and substitute — 

includes 

This is probably the most significant change to the bill. The original bill stated that to act in good faith means to 
act fairly, honestly, reasonably and cooperatively. Daryl Williams, QC, and Leo Tsaknis say that using “means” 
gives greater certainty; however, other legal minds indicated that this could have the effect of limiting the 
meaning of good faith, and by changing the word “means” to “includes” leaves it open for a judge to include 
other factors. The committee concluded in its recommendation 4 that an open definition of “good faith” is 
preferable. Having listened to the debate and read up on the subject, I see that both sides of the debate have a 
point, and given that the committee’s preference is for a more open definition of “good faith”, I am happy to 
amend the bill accordingly. 

Mr W.J. JOHNSTON: This is the matter that I particularly referred to in the dissenting report from the 
committee. I believe this is a very important change. I think it appropriate. The Labor Party supports the bill and 
is very much in favour of these improvements to the franchising industry. Although it was my view and the view 
of the Labor Party that we needed a wide definition for acting in “good faith”, we did not agree with the people 
who said that there should not be a definition of “good faith” and that it should simply be a common law 
definition, because we believe it is appropriate to give guidance to the courts about what good faith means. Good 
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faith is very common in a number of acts of this Parliament, including the example given to us by the Retail 
Traders’ Association of WA, which was in fact an act in relation to state agreements with BHP Billiton. The idea 
of including good faith is not a very radical departure for this Parliament, but it is a very important addition to 
the franchising code. This is, really, the most essential component of what we are doing today. We therefore 
believe that this clarification of the definition is a very important amendment and provides very important 
protection for franchisors and franchisees in this state. In our view, this goes to the heart of the question of 
behaviour of franchisors when they use their undoubted market power against franchisees. While hearing 
evidence, the member for Geraldton raised the case of a KFC franchise in his electorate of Geraldton. He had 
been approached by employees of the franchise regarding the behaviour of the master franchisor. I think that this 
good faith provision will be an important additional protection for the types of employees that the member for 
Geraldton spoke about in the example of the KFC store in Geraldton—and for many other employees in the 
state. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 12: Civil monetary penalties — 

Mr P. ABETZ: I move — 

Page 7, line 20 — To delete “Trade Practices Act 1974” and substitute — 

Competition and Consumer Act 2010 

This is a purely procedural matter in that this act was updated in 2010 after the bill was drafted. Therefore, this 
clause needs to be updated. 

Amendment put and passed. 

Leave granted for the following amendments to be considered together. 

Mr P. ABETZ: I move — 

Page 7, line 21 — To delete “1987” and substitute — 

2010 

Page 8, line 2 — To delete “1987” and substitute — 

2010 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 13: Injunctions — 

Mr P. ABETZ: I move — 

Page 9, line 1 — To delete — 

a franchisee under a WA franchise agreement or 

Deleting these words will have the effect that franchisees who seek a court injunction will have to give an 
undertaking as to damages. If the commissioner seeks an injunction, he or she will not be required to give an 
undertaking as to damages. This amendment was recommended by the committee because its members felt that 
it would help prevent franchisees from seeking frivolous injunctions. Although the courts will generally not 
entertain a frivolous injunction, this amendment will make it a little more difficult for franchisees to seek an 
injunction; however, I do not see this as a major issue, and although I would perhaps prefer this amendment not 
be made, I am willing to support it for the sake of honouring the committee’s report. 

Amendment put and passed. 

Mr W.J. JOHNSTON: I will speak only very briefly on this clause. Again, this is a very important clause. It 
provides the courts the power to issue injunctions and in that way the courts will be able to prevent unfairness 
through injunctive relief. Let us make it clear: there has been some criticism by certain parties, such as the 
Franchise Council of Australia, regarding this clause. We are not requiring the courts to issue an injunction; we 
are permitting the courts to issue an injunction. A judge will still have to make a decision that the balance of 
convenience favours an injunction. It does not mean that just because a franchisee goes to court and asks for an 
injunction that an injunction will be granted; it just gives that capacity to the courts. I think that many of the 
criticisms directed at this clause were not properly thought through. The courts are very used to having these 
types of powers in other legislation, and I do not believe there will be any problem with the courts understanding 
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their new jurisdiction and exercising it in a sensible and fair way. But I do believe, particularly given the 
potential imbalance of power between franchisors and franchisees, that this is an important additional power that 
we are granting the courts. 

Clause, as amended, put and passed.  

Clause 14: Redress orders — 

Mr P. ABETZ: I move — 

Page 9, line 21 — To delete “Trade Practices Act 1974” and substitute — 

Competition and Consumer Act 2010 

This amendment is purely an administrative matter. 

Amendment put and passed. 

Leave granted for the following amendments to be considered together. 

Mr P. ABETZ: I move — 

Page 9, line 23 — To delete the line. 

Page 9, lines 27 to 30 — To delete the lines. 

These two amendments deal with one issue. The committee and the franchisor lobby objected to the provision of 
a so-called renewal order as one of the redress orders that a court could make. It was perceived as courts 
interfering with contracts made between businesses. Deleting this provision for a specific renewal order, 
however, does not remove this as an option for the court, as courts already have this power if they choose to use 
it. It would be a very rare and special situation for a court to make such a renewal order, so its deletion should 
make little or no difference to the practical working of the bill. I just want put on Hansard that we are deleting 
this provision not because we want to take away the right of a court to make such a renewal order—it already has 
that power—but simply because it is perhaps superfluous. 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 15: Damages for harm due to contravention of this Act — 

Mr P. ABETZ: I move — 

Page 10, lines 20 to 25 — To delete the lines. 

The committee felt that this provision to enable people to claim damages for harm resulting from breaches of the 
Franchising Code of Conduct and the obligation to act in good faith, as defined by the bill, other than damages as 
provided — 

The ACTING SPEAKER (Ms L.L. Baker): Members of the house, would you please take the conversations 
outside. I am struggling to hear; I am sure Hansard is, too. 

Mr P. ABETZ: The committee felt that this provision for people to be able to claim damages for harm resulting 
from breaches of the Franchising Code of Conduct and the obligation to act in good faith, as defined by the bill, 
other than damages as provided for in the Competition and Consumer Act 2010, was going too far. I concur that 
consistency with the Competition and Consumer Act 2010 would be better and therefore have moved this 
amendment. 

Amendment put and passed. 

Mr P. ABETZ: I move — 

Page 10, lines 26 and 28 – To delete “harm” where it occurs in both places and substitute — 

loss or damage 

This amendment simply picks up the language, on that point, of the Competition and Consumer Act 2010. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Title put and passed. 

Third Reading 

MR P. ABETZ (Southern River) [5.14 pm]: I move — 
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That the bill be now read a third time. 

I want to thank the house and my side of the house for the expeditious way we have dealt with these amendments 
and allowed this bill to move through the house. I also want to thank members of the other side of the house for 
their indulgence in providing private members’ time for me to bring this private member’s bill to the chamber. 

Mr R.H. Cook: It is not just indulgence; we actually supported the bill. 

Mr P. ABETZ: Thank you. I acknowledge that. 

I just want to say that going through the process of, first, becoming aware of the issues and then seeking to bring 
change and studying what has been going on in franchising has certainly been a very steep learning curve for me. 
It is certainly something that has made me aware of just how much is actually going on in the franchising sector. 
In bringing this bill to the house, my goal was simply to provide an extra measure of protection to franchisees 
and also franchisors from rogue operators in the franchising industry. 

I believe that this bill would very nicely dovetail with the Small Business Commissioner legislation that we have 
in this state now. The Small Business Commissioner has a mediatorial role. Administratively, what could easily 
be put in place is that before any issue could go to the Commissioner for Consumer Protection, a party would 
have to go to the Small Business Commissioner to try to resolve it at that point, so that the number of cases that 
actually ended up with the Commissioner for Consumer Protection would indeed, hopefully, be exceedingly small. 
Nonetheless, it would give that extra protection to franchisees and franchisors from rogue elements in the industry. 

My personal belief is that when most franchisees and franchisors are in conflict, it is often out of ignorance of 
what their rights and responsibilities are. I think the Small Business Commissioner could deal with that very 
effectively. The experience in Victoria has shown that it is very effective in that way, but the reality is that there 
are rogues in every field of business. At this point in time, the federal government has not put something in 
place. It looks as though nothing will be in place at least until 2015. There is mounting pressure for good faith 
obligations and penalties for breaches of the code to be incorporated into the Franchising Code of Conduct. I am 
very hopeful that it will happen on a national level in due course, but in the meantime I believe that our Western 
Australian franchising industry deserves the protection that this bill affords. 

MR M. McGOWAN (Rockingham) [5.18 pm]: I will just speak very briefly on the Franchising Bill. We are 
about to go to what is called the third reading vote, which will determine whether this bill passes through this 
house. There may or may not be a vote. If the government decides to defeat this legislation, it can do so with its 
numbers. I am 50–50 on whether the government will do that now, after having watched the attitude and 
behaviour of the member for Vasse in supporting the amendments of the member for Southern River. It may well 
be the case—we will find out in a moment—that the government will not divide on this legislation, which means 
it will go through this house. 

Mr T.R. Buswell: I thought you were going to deal with it quickly. 

Mr M. McGOWAN: No, I will just explain what might be happening. We will see in a moment. If the 
government lets it go through the house and does not divide on it, it will have passed this house of Parliament, 
and to become law it will need to pass two further hurdles. First, it needs to go through the upper house, and then 
it needs to be taken by the Premier to the Governor for what is called royal assent. There are two further hurdles 
to this legislation.  

Mr C.C. Porter: The year 9 classes will be loving this!  

Mr M. McGOWAN: Again, the graceful Attorney General is on fire today!  

The legislation still has to go through those two hurdles. If the government allows this to go through the third 
reading stage tonight without a vote, the member for Southern River may think that he has had some wonderful 
victory. We never know—people may even write that. However, the truth of the matter is that if the government 
allows this legislation to go through the house tonight, in light of what the member for Vasse said before that this 
should not be state-based legislation, I guarantee the member for Southern River that this legislation will never 
see the light of day in the upper house; and if by some miracle it does, it will never go to the Governor for royal 
assent. If the government allows this legislation not to be voted through but to go through on the nod, the 
member may think he has had some great victory, but there will be no further action on this legislation. The 
member for Vasse, who is nodding, and the Premier both know that this legislation will never be debated in the 
upper house and will never go any further. I hope that people note that and that people keep an eye on this 
legislation.  

I might be completely wrong. The government might vote it down in a moment and Hon Norman Moore may 
see the light and be a cooperative and friendly person for the member for Southern River, but I doubt it. We will 
see what happens in a moment, but my prediction is that that is what will happen. I ask all those franchisees and 
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employees who have been watching this legislation to bear in mind that this step of the way is one-tenth of the 
way. There is a far bigger mountain up at the other end of this building and a far bigger mountain down on 
St Georges Terrace if we want this legislation to see the light of day. The job of the member for Southern River, 
who might think that he has scored some great victory, is not done if this legislation goes through here tonight. 

MR T.R. BUSWELL (Vasse) [5.21 pm]: I will make a very brief contribution to the debate on the Franchising 
Bill 2010. I assume that the member for Rockingham is a supporter of the grassy knoll theory on who shot JFK! 
We will vote on this —  

Mr R.H. Cook: You did it!  

Mr T.R. BUSWELL: I was that young then that I would have barely been able to lift up the gun. In fact, I was 
not born!  

Mr P. Papalia: You weren’t. You were minus two. 

Mr T.R. BUSWELL: That is right. I was just quickly doing the maths. We age quickly in this place. With my 
ability to count, member for Victoria Park, we should get together!  

This is a serious matter. We do not support the bill. I need to put that on the record as much for the house as for 
the people in the gallery. I will not go through all the detail again because we gave a commitment that we would 
not waste the opposition’s valuable time, although I note that the people who made the longest contributions to 
the debate since we had that discussion are members of the opposition, but that is their choice. We do not 
support the bill. 

Again, nobody disputes that we need to do all that we can to ensure proper business process and proper business 
outcomes. The issue with this legislation is that it will not deliver on the expectations that have been created by 
the member for Southern River and by people who have been drawn to supporting this legislation for a range of 
reasons. It is not the preferred position of the state. It has not been the preferred position of the state for two 
governments, and it will not be. We would be creating an expectation that would never be fulfilled. Recently we 
had a debate in this place on the caravan parks short-stay bill. Three or four years ago we created expectations 
supported by both sides of the house that we have not delivered on and we have created all sorts of angst for 
people. We would be doing exactly the same thing with this legislation. We would create an expectation that 
people would have protections that they quite simply never would have and this bill would fail in its intent. It is 
not good public policy or good legislation and we do not support the bill. 

MR W.J. JOHNSTON (Cannington) [5.24 pm]: We have all been rushing through today and that is good. 
Sometimes it is good to be quick, but it is also important to make sure that people understand all the issues 
involved. I have an extensive background in the retail industry, having been a proud servant of the Shop, 
Distributive and Allied Employees Association for nine years. I know lots of people who work in the franchise 
industry as franchisees of major franchisors. It is appropriate to try to give those people as much protection as 
possible.  

I agree with the member for Vasse that this bill has been oversold and I said that in speaking to the tabling of the 
“Inquiry into the Franchising Bill 2010” report by the Economics and Industry Standing Committee. We should 
not think that just because we pass this legislation, everybody in the franchise industry will be protected in the 
way that some people who support this bill have said. That is not an argument to say that additional protection is 
not warranted or that good faith is something we should somehow turn our backs to.  

I am very pleased that the member for Vasse put on record the government’s position. We know what the 
government’s position is; the government has already said that it will not support this legislation. The member 
for Rockingham is right; the bill still has a tortuous path. It still has to go through all these procedures again in 
the other chamber. Nobody should kid themselves that passing this today would solve the problems of the 
franchise industry. However, that is not an argument to not do the right thing. To do the right thing for 
employees and franchisees is to pass this legislation. It is to give people that additional protection. A person from 
Yum!, which is the business referred to by the member for Vasse in the early part of the debate, said to the 
committee that this legislation would not stop it doing exactly what it wants to do with its franchise 
arrangements in Western Australia. If that is the case, that is an argument for passing the bill.  

As I said, good faith is appropriate in people’s relationships. It is great to see good faith, which is so well 
embedded into industrial relations law, now getting involved in other areas of law. For example, we already have 
it in BHP Billiton’s relationship with the state through state agreements. Good faith is what people should do. It 
is extraordinary that we need to pass legislation to make that clear to everybody. I think that the member for 
Vasse is right. This is only a small step forward, but it is a step forward and that is why it should be supported.  
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Mr Peter Abetz; Acting Speaker; Mr Rob Johnson; Mr Bill Johnston; Dr Graham Jacobs; Mr Troy Buswell; Mr 

Mark McGowan; Mr John Bowler 

 [15] 

Question put and a division taken with the following result — 

Ayes (24) 

Mr P. Abetz Mr W.J. Johnston Mr P. Papalia Mr P.C. Tinley 
Ms L.L. Baker Mr J.C. Kobelke Ms M.M. Quirk Mr A.J. Waddell 
Mr J.J.M. Bowler Mr F.M. Logan Mr E.S. Ripper Mr P.B. Watson 
Mr R.H. Cook Mr M. McGowan Mrs M.H. Roberts Mr M.P. Whitely 
Ms J.M. Freeman Mrs C.A. Martin Mr T.G. Stephens Mr B.S. Wyatt 
Dr G.G. Jacobs Mr A.P. O’Gorman Mr C.J. Tallentire Mr D.A. Templeman (Teller) 

Noes (24) 

Mr F.A. Alban Mr V.A. Catania Mr A.P. Jacob Ms A.R. Mitchell 
Mr C.J. Barnett Dr E. Constable Mr R.F. Johnson Dr M.D. Nahan 
Mr I.C. Blayney Mr J.M. Francis Mr A. Krsticevic Mr C.C. Porter 
Mr I.M. Britza Mr B.J. Grylls Mr J.E. McGrath Mr T.K. Waldron 
Mr T.R. Buswell Dr K.D. Hames Mr W.R. Marmion Dr J.M. Woollard 
Ms A.S. Carles Mrs L.M. Harvey Mr P.T. Miles Mr A.J. Simpson (Teller) 

 
            

Pairs 

 Mr J.R. Quigley Mr D.T. Redman 
 Dr A.D. Buti Mr J.H.D. Day 
 Ms R. Saffioti Mr M.J. Cowper 
 Mr J.N. Hyde Mr M.W. Sutherland 
 Mr M.P. Murray Mr G.M. Castrilli 

The voting being equal, the Speaker cast his vote with the noes. 

Question thus negatived.  

Bill defeated. 
 


